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On February 27, 2018, the Liberals unveiled their third budget focused on gender equality, the 
future of work, and indigenous funding. The budget was effectively a “stay the course” exercise, 
with most betting that bigger ticket items will be unveiled in the next budget ahead of the 2019 
election. 

On the tax front, the Budget was quite light aside from revised passive investment tax proposals (that 
were in many respects a retreat from the previous proposals). Given the rollercoaster of changes and 
revisions going back to July 18 of last year, a budget without any tax surprises was refreshing. To ease 
the minds of many a reader, there were no changes in the Budget focused on either (i) income sprinkling, 
or (ii) capital gains stripping. Both of these have been previously discussed in this post and this post.

The purpose of this update is to provide high level comments on key tax changes in the Budget. For each 
change, the author has attempted to answer the question “should I care about this change?” by focusing 
on the “who” and the “what” of each change. If you find yourself reading along and believe you fall 
squarely within a proposed change, our experienced team of tax practitioners would be pleased to discuss 
your specific scenario and how we might best serve your needs.

Passive Investment Proposals

Who Should Care?
• Owners of “Canadian-controlled private corporations” or “CCPC”s who have invested in 

passive assets (e.g. securities, real estate) through those corporations. A CCPC is effectively 
a private corporation in which (i) the majority of voting shares are not held by non-residents 
of Canada, and (ii) non-residents do not have some right (e.g. contractual right under a 
shareholders’ agreement) to direct the voting of the majority of voting shares of the corporation.

• Individuals considering using a corporation as a savings vehicle as opposed to traditional 
savings vehicles such as RRSPs and TFSAs.

• Incorporated professionals such as accountants, doctors, and lawyers
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What Happened?
The Budget proposes two measures to combat the perceived mischief created by investing through 
corporations as opposed to through traditional means. At a policy level, the changes attempt to make 
investing through a corporation, versus investing personally, a tax-neutral decision; in the Liberals’ view, 
there should not be a tax incentive to invest through corporations. The two measures are set out below.
 
Small Business Limit Change 
Many readers will be familiar with the $500,000 small business deduction that allows most Canadian 
small businesses to only pay tax at a federal rate of 10% on the first $500,000 of active business income. 
The new changes operate to reduce this $500,000 amount by $5 for every $1 of investment income above 
$50,000. At $150,000 of investment income in a year, the corporation would have no small business 
deduction. This table from the Budget illustrate its operation:

                 Source:  https://www.budget.gc.ca/2018/docs/tm-mf/tax-measures-mesures-fiscales-2018-en.pdf

The table itself is best fleshed out by a few examples from the Budget:
• Scenario 1 – No Reduction - A corporation with passive investment assets of less than $1 

million at a 5% rate of return would be unaffected by the proposal, and could continue to earn 
up to $500,000 in active business income at the small business tax rate.

• Scenario 2 – Some Reduction - A private corporation with passive investment assets of $1.4 
million at a 5% rate of return could earn up to $400,000 in business income per year without 
being affected by the proposal.

• Scenario 3 – More Reduction - A private corporation with passive investment assets of $2 
million at a 5% rate of return could earn up to $250,000 in business income per year without 
being affected by the proposal. 

• Scenario 4 – Full Reduction - A private corporation with passive investment assets of $3 million 
or more at a 5% rate of return would pay the general corporate tax rate on business income 
earned.
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The new rules create a convoluted definition for determining “investment income” for these purposes; 
this has intentionally been omitted from discussion given the complexity of the definition itself. 
However, the term will generally be inclusive of items such as interest, rental income, royalties, 
dividends from portfolio investments and taxable capital gains.
 
A few notable observations here:

• Extent of Tax Loss - Doing some quick math for a Saskatchewan corporation, the loss of the 
entire small business deduction by a CCPC (i.e. having so much investment income that the 
business limit is reduced to 0) results in additional taxes of approximately $75,000 on the 
income earned by that CCPC.

• Professionals - For those incorporated professionals practising in partnership, many will still 
have fresh wounds from the small business deduction changes in prior years which severely 
constrained access to the small business deduction for those in professional partnerships. While 
likely cold comfort, it appears this particular proposal of reducing the small business limit 
would have limited impact on these professionals. For professionals subject to cost-sharing 
arrangements that have allowed them to retain their individual small business limits, these new 
proposals will have an impact (depending upon the amount of passive investment).

• Legacy Investments - There were prior statements made by the Department of Finance to the 
effect that that investments acquired prior to the implementation date of these proposals would 
be “safe” from the new passive investment rules. However, the new rules do not differentiate 
between “pre-Budget” and “post-Budget” investment assets. Rather, investment income 
generated by any investment will fall within the dragnet of these proposals.

Refundable Tax Changes 
This measure is more technical in nature but deals with the so-called “refundable dividend tax on hand” 
or “RDTOH” account of private corporations. To explain this, one must first start with the fact that 
investment income earned by a Canadian small business is taxed at approximately 50% on a combined 
federal/Saskatchewan basis. However, this can be defrayed by the RDTOH, which is a running tax 
account of the corporation that is equal to approximately 26% of the investment income earned by the 
corporation. Where that same corporation pays taxable dividends (keep this term in mind: it’s important 
later) to its shareholders, the corporation gets a $1.00 credit for every $3.00 of dividends paid, up to the 
corporation’s RDTOH amount. That credit helps defray the initial 50% hit within the corporation on its 
investment income.

At a high level, the RDTOH changes introduce a new “ordering rule” which affects when and how a 
corporation accesses this refundable tax credit. Ultimately, this results in an acceleration of tax when 
contrasted with the current system.
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Before getting to the proposed changes, we need to make some high level comments on the different 
types of dividends:

• Eligible dividends are dividends that were paid out of corporate funds that were taxed at the 
general corporate rate (i.e. funds that didn’t get the benefit of the small business deduction 
discussed above).

• Capital dividends are dividends that arise when a corporation sells property and generates a 
capital gain; half of that capital gain is added to a corporation’s “capital dividend account”, 
which can be paid out tax-free to the shareholder. 

• Finally, non-eligible dividends are all other dividends that, in most cases, were paid out of funds 
that were taxed at the low small business tax rate. 

The key take-away here is that capital dividends are taxed at 0%, eligible dividends are taxed at 
approximately 30%, and non-eligible dividends are taxed at approximately 40%. These numbers are 
reflective of Saskatchewan rates and assume a taxpayer in the highest tax bracket.

With all that now straight in your head (perhaps “clear as mud” is more appropriate), the Budget 
proposes to split RDTOH into two pieces: an Eligible RDTOH Account and a Non-Eligible RDTOH 
Account. The Eligible RDTOH Account will consist of Part IV tax (which is a tax generally applicable to 
“portfolio dividends” that a corporation receives from another corporation) levied on eligible dividends. 
A corporation can get a refund from its Eligible RDTOH Account regardless of the “type” of dividend 
paid (as discussed above).

Conversely, the Non-Eligible RDTOH Account consists of (i) refundable tax paid by the corporation 
when incurring investment income, plus (ii) “non-eligible” dividends that the corporation receives from 
another corporation. A corporation can only get a refund from its Non-Eligible RDTOH Account when it 
pays “non-eligible” dividends.

But wait there’s more! The Budget introduces complicated rules for splitting a corporation’s existing 
RDTOH into these two new RDTOH accounts. Undoubtedly, you will want to speak with your internal 
and external accountants (as applicable) to ready them for this change.

Reduced Small Business Tax Rates

Who Should Care?
• Any individual who owns shares in, or controls, a CCPC (definition discussed above)

What Happened? 
In a true homage to the “carrot and stick” school of thought, the Budget also proposes to reduce the 
current small business tax rate of 10.5% to 10%, effective January 1, 2018, and then to 9%, effective 
January 1, 2019. This will be a welcome inclusion to small business owners (provided they have a small 
business deduction remaining after reducing it to account for passive investment returns). 
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Canada Workers Benefit

Who Should Care?
• Single individuals with no dependants (i.e. children), making less than $24,000 per year
• Single individuals with dependants and couples making less than $36,000 per year

What Happened?
The Budget renamed the existing “Working Income Tax Benefit” to “Canada Workers Benefit” and 
upgraded the tax credit. The benefit will be equal to 26% of each dollar of earned income in excess of 
$3,000 to a maximum benefit of $1,355 for single individuals without dependants and $2,335 for families 
(i.e., couples and single parents). The benefit will be reduced by 12% of adjusted net income in excess of 
$12,820 for single individuals without dependants, and $17,025 for families. It will effectively be phased 
out at annual income of (i) approximately $24,000 for single individual with no dependants, and (ii) 
approximately $36,000 for single parents and couples.

New Trust Reporting

Who Should Care?
• Individuals who have either set up trusts, are acting as trustees for trusts, or are beneficiaries of 

trusts (or individuals anticipating becoming one of the aforementioned)

What Happened?
The Budget proposes new reporting requirements for so-called “express trusts”. The vast majority of 
trusts are in fact “express trusts” meaning these changes have wide application. There are thankfully 
exceptions for trusts such as:

• trusts governed by registered plans (i.e., deferred profit sharing plans, pooled registered pension 
plans, registered disability savings plans, registered education savings plans, registered pension 
plans, registered retirement income funds, registered retirement savings plans, registered 
supplementary unemployment benefit plans and tax-free savings accounts);

• lawyers’ general trust accounts;
• graduated rate estates and qualified disability trusts;
• trusts that qualify as non-profit organizations or registered charities; and
• trusts that have been in existence for less than three months or that hold less than $50,000 in 

assets throughout the taxation year (provided, in the latter case, that their holdings are confined 
to deposits, government debt obligations and listed securities). 

Where the new reporting requirements apply, the trust will be required to report (i) the identity of all 
trustees, beneficiaries and settlors of the trust, and (ii) the identity of each person who has the ability 
(through the trust terms or a related agreement) to exert control over trustee decisions regarding the 
appointment (i.e. payment) of income or capital of the trust (sometimes called a “protector”).
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Additionally, in order to “incentivize” trusts to file their annual returns (T3 returns) along with this new 
information, the Budget creates a penalty for failing to file these returns. The penalty will be equal to $25 
for each day of delinquency, with a minimum penalty of $100 and a maximum penalty of $2,500. If a 
failure to file the return was done knowingly, or due to gross negligence, an additional penalty will apply. 
The additional penalty will be equal to 5% of the maximum fair market value of property held during the 
relevant year by the trust, with a minimum penalty of $2,500. As well, existing penalties will continue to 
apply. 
 
Mineral Exploration Tax Credit

Who Should Care?
• Resource corporations looking to raise capital
• Investors in resource corporations and existing holders of “flow through” shares

What Happened?
Under existing tax laws, specific rules exist whereby a corporation can renounce certain exploration 
expenses to its shareholders (i.e. shareholder claims deduction instead of corporation). The Budget 
proposes to extend eligibility for the mineral exploration tax credit for an additional year, to flow-through 
share agreements entered into on or before March 31, 2019. 

Clean Energy Equipment Tax Deduction

Who Should Care?
• Businesses deploying clean energy generation and conservation equipment

What Happened?
Capital cost allowance or “CCA” is a deduction allowed to businesses that is effectively the tax version 
of accounting depreciation. Previously, measures were enacted to allow accelerated claiming on CAA 
on certain clean energy generation and conservation equipment (so-called “Class 43.2 property”). The 
Budget proposes to extend this acceleration by 5 years so that it is available in respect of property 
acquired before 2025.

Limited Partnership Income Tax Changes

Who Should Care?
• Investors in limited partnerships
• Promoters of limited partnership investment structures

What Happened?
Starting first with some background, limited partnerships or “LPs” are often used as business vehicles for 
investment in ventures such as natural resource plays, real estate, and many First Nations ventures. The 
principal attraction to an LP structure is often that the investors (i.e. the limited partners) not only share 
in the growth of the venture, like shareholders, but they can be apportioned certain losses of the LP (that 
they can then claim on their own income tax returns). However, to combat rampant streaming of losses to 
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limited partners, existing tax legislation has a complicated set of provisions called the “at-risk” rules. At 
a high level, the at-risk rules limit the amount of losses that a limited partner can receive (i.e. deduct) to 
their “at-risk amount” (i.e. initial capital contribution into the LP plus adjustments). By way of example, 
a limited partner who subscribes for $100,000 of units in a LP would be limited to only being “streamed” 
approximately $100,000 of losses.

The at-risk rules themselves, like much of our tax legislation, have been continually revised to address 
new tax plans developed by practitioners. In its most recent incarnation, such planning concerned 
partnerships being stacked on top of each other such that a limited partner of the first LP was in fact also 
an LP.  This type of plan was viewed favourably in a recent decision of the Federal Court of Appeal 
called Green.

Unsurprisingly, the Minister of Finance did not like Green and vowed revenge (or at least legislative 
amendments in lieu of same). The principal indictment against the result in Green was that the “second 
stack” LP was not subjected to the at-risk rules. The Budget therefore set out on its way to implement the 
following changes:

• “Second stack” LPs are in fact subject to the at-risk rules;
• The losses from the “first stack” LP that flow to the “second stack” LP – and then inevitably on 

to the actual limited partner investors for their personal use – are constrained by the “second 
stack” LP’s at-risk amount; and

• The losses of the “second stack” LP will not be eligible for an indefinite carry-forward and will 
be reflected in the adjusted cost base (i.e. tax cost) of the “second stack” LP’s interest in the 
“first stack” LP.

Limited Partnership GST Changes

Who Should Care?
• Limited partnerships paying amounts for management and administrative services
• Businesses that provide management and administrative services to LPs

What Happened?
While not the most thrilling of topics, there were a few GST/HST tweaks for LPs, namely:

• ensuring that GST/HST applies to management and administrative services rendered by the 
general partner of a LP on or after September 8, 2017 (not before September 8, 2017, unless the 
general partner charged GST/HST in respect of such services before that date);

• clarifying that GST/HST is generally payable on the fair market value of management and 
administrative services in the period in which these services are rendered; and

• allowing an investment limited partnership to make an election to advance the application of 
certain special HST rules as of January 1, 2018.
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International Tax Changes

Who Should Care?
• Canadians who hold shares in foreign corporations
• Non-residents who hold shares in Canadian corporations
• Individuals who may have been noted in the infamous Panama Papers or Paradise Papers

What Happened?
Before delving into the specifics, the Budget does nothing to address the competitive disadvantage 
currently existing between the tax systems in Canada and the U.S. due to recent U.S. tax changes. This 
is unfortunate but not unexpected given prior comments from the Federal Government. The best one can 
glean from the Budget is that the Department of Finance is conducting a “detailed analysis of the U.S. 
federal tax reforms to assess any potential impacts on Canada.”

The Budget proposals concerning international taxation are focused on two potential scenarios: (i) 
Canadians flowing money to low-tax jurisdictions and thereby reducing or avoiding entirely Canadian 
tax, and (ii) non-residents of Canada creating positive tax attributes in Canada so as to extract tax-free 
funds from Canada.

In a change of pace from the prior discussion, these international changes are best summarized by 
focusing on transactions that will be impacted by the changes. These transactions are as follows:

•	 Cross Border Surplus Stripping - A non-resident (ForeignCo) transfers shares of one Canadian 
corporation (CanCoA) to another Canadian corporation (CanCoB). In the process of that 
transfer, the non-resident takes back some non-share consideration such as cash, securities, or a 
shareholder loan.

Now let us assume that the shares of CanCoA are owned by a partnership (P’Ship). In this case, 
our non-resident transfers her interest in P’Ship to CanCoB and again takes back some non-
share consideration. This same transaction could occur with a trust that owns CanCoA. It is 
this alternative scenario with partnerships and trusts that lies at the heart of the Budget; a new 
“look through” rule has been introduced to allocate trust and partnership assets to, respectively, 
beneficiaries and partners, based on their ownership percentages in the trust or partnership.

•	 Non-Resident Debt Companies - A Canadian resident (Mr. Debt) owns shares of a non-resident 
corporation (DebtCo) that is engaged in the trading of, or dealing, in debt. Under the new 
Budget Proposals, DebtCo will be subject to certain minimal capital requirements. Failure to 
meet these requirements could result in income from DebtCo being counted towards Mr. Debt’s 
Canadian income (that he is ultimately taxed on).
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•	 Tracking Arrangements - Six (6) or more unrelated Canadians invest in a foreign corporation 
(DutchInvestCo) and pool their investment assets in DutchInvestCo. Each Canadian’s share, 
contractual, or other rights in DutchInvestCo ensures that each Canadian retains control over his 
contributed assets and that any returns from those assets accrue to his benefit. DutchInvestCo 
is is essentially used as a conduit entity to shift passive investment income offshore and later 
repatriate that income to Canada tax-free. Under the Budget proposals, each of these Canadians 
is analyzed independently of the other Canadians for the purposes of whether income from 
DutchInvesto constitutes “foreign accrual property income” (which is, notwithstanding being 
earned by a foreign corporation, taxed in Canada). The reference here to “Six (6) or more” is 
important as there is currently an exemption available for corporations employing more than 
six-full time employees.

Additionally, because it is apparently difficult to track down “international tax cheats”, the Budget has 
armed CRA with additional assessment firepower. Specifically, CRA is afforded an extra 3 years (from 
the standard 4) to assess a taxpayer where the taxpayer (i) earns income from a foreign affiliate, or (ii) 
incurs a loss as a result of a transaction with a non-arm’s length non-resident person.

Tobacco Taxation

Who Should Care?
• Smokers
• Casual buyers of cigars for special occasions
• Cigarette manufacturers, importers, wholesalers, and retailers

What Happened?
Keeping with tradition, the Budget hikes the duty rates on tobacco products as follows:

• Cigarettes — Increase to $0.59634 for each five cigarettes or fraction thereof (from $0.53900) 
• Tobacco sticks — Increase to $0.11927 per stick (from $0.10780) 
• Manufactured tobacco — Increase to $7.45425 per 50 grams or fraction thereof (from $6.7375) 
• Cigars — Increase to $25.95832 per 1,000 cigars (from $23.46235) – the additional duty on 

cigars is also increased to the greater of $0.09331 per cigar and 88% of the sale price or duty-
paid value (from the greater of $0.08434 per cigar and 84%

Additionally, the Budget taxes inventories of cigarettes held by manufacturers, importers, wholesalers 
and retailers at the end of February 27, 2018 to the tune of $0.011468 per cigarette (subject to certain 
exemptions).
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Cannabis Taxation
Who Should Care?

• Cannabis cultivators and manufacturers
• Legal purchasers of cannabis 

What Happened?
Building on the Liberal’s announcement to legalize cannabis by the summer of 2018 (perhaps now the 
fall) and earlier draft legislation on cannabis taxation, the Budget proposes a new GST/HST framework 
for cannabis products. This new framework will come into effect when cannabis is legalized for non-
medicinal (recreational) purposes. 
The high-level points of this new framework are as follows:

•	 Application - GST/HST will apply to all products available for legal purchase. At the 
outset of legalization this will include fresh and dried cannabis, cannabis oils, and seeds 
and seedlings for home cultivation

•	 Licenses - Cannabis cultivators and manufacturers will be required to obtain a cannabis 
licence from CRA and remit the excise duty, where applicable. CRA will begin accepting 
applications for cannabis licences and will issue excise stamps in advance of the 
legalization date.

•	 Duty Rates - Excise duties will be imposed on federally-licenced producers at the higher 
of (i) a flat rate applied on the quantity of cannabis contained in a final product, and (ii) 
a percentage of the dutiable amount of the product as sold by the producer. The dutiable 
amount generally represents the portion of the producer’s sales price that does not 
include the cannabis duties under the GST/HST legislation. A summary of the rates is 
provided in the table below.
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